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(iregory's 
Common Law Declarations 


GEORGE C. GREGORY, 


of the Richmond (Va.) Bar; 





Deposition of a ‘“‘Practicing Lawyer” On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes? 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’ s Common Law Declarations, con- 
taining 109 complete forms for beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I ‘could’ 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. : 
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A Treatise upon the Complex System of Constitutional 
Jurisprudence by which this Country is Governed 





THE CONSTITUTIONAL LAW 
OF THE UNITED STATES 


By W. W. WILLOUGHBY, Ph. D. 





Professor of Political Science, Johns Hopkins University; Managing-Editor 
American Political Science Review; Author of “The American Con- 
stitutional System,” “The Sufreme Court of the United States; 

Its Place and Influence in our Constitutional System,” 

“The Nature of the State,” “Rights and Duties 
of American Citizenship,” etc. 


Jurisprudence of the United States as developed during the 120 years 

since the adoption of the Constitution. The author has not sought .to 
duplicate the work of digests by collating various constitutional decisions of 
the Federal Courts, but by a careful and critical study of these decisions, and 
of the processes of legal reasoning underlying them, has stated the fundamental 
principles of American public law in so clear, so complete and so systematic 
a form that the work will, it is confidently believed, be at once received as the 
standard authority upon the complex system of Constitutional Jurisprudence by 
which this country is governed. 


l’ these two volumes is set forth in philosophical form the Constitutional 


Especial attention is devoted to those constitutional provisions and prin- 
ciples, the possible implications of which are not yet certainly determined, and 
which must be relied upon to support the legislative and executive action which 
may be expected within the near future. 


Thus particular care is given to the discussion of such subjects as INTzR- 
STATE COMMERCE, TAXATION, EXECUTIVE AND ADMINISTRATIVE Powgrs AND Dur 
Process or Law. Because of this systematic arrangement and its discussion of 
fundamental principles, the work will be indispensable not only to practicing 
lawyers but to students of the law as well. 


Pror. WittoucHBy is the author of several authoritative treatises upon 
political and constitutional subjects, is the editor of the “American Political 
Science Review,” and head of the department of Political Science at the Johns 
Hopkins University. 

The work contains a full index and analytical table of contents and table 
of cases, giving references to the Supreme Court Reporter, the Lawyers’ Co-op. 
Edition of the U. S. Reports, as well as the Official Reports of the U. S. 
Supreme Court. 


Willoughby on the Constitution is in two large octavo volumes, hand- 
somely bound in canvas. Price, $12.00 net, delivered. 
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BAKER-VOORHIS G&G CO. 
Law Book Publishers 
45-47 JOHN STREET : NEW YORK 
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ATTEMPTING TO ENJOIN AN ALLEGED 
RACIAL NUISANCE. 











The case of Holbrook vy. Morrison, 100 
N. E. 1111, decided by Massachusetts Su- 
preme Judicial Court, presents a question 
arising out of racial antagonism that is as 
interesting for what it omits to say as for 
what it decides. It is predicated on what 
the court seems of its judicial cognizance 
to recognize from a sociological standpoint, 
that is to say, antagonism between whites 
and negroes in their social relations, and 
this in a state where the movement for the 
abolition of slavery was perhaps the most 
militant of any state of the union, 

The facts of the case show that a resi- 
dence district was established in the city of 
Boston, and one of its householders adver- 
tised her house for sale. A large sign on 
the premises'gave notice that there was de- 
sired “Best Offer From Colored Family,” 
and similar announcement 
Boston newspapers. Residents of the dis- 
trict and owners of its lots sought to en- 


was made in 


jcin the advertising, claiming that defend- 
ant’s lot was just at the entrance to the dis- 
trict and the advertising seriously inter- 
fered with the sale of other lots, and other- 
Wise injuriously affected the neighborhood 
and that there was really no intention to 
sell, but merely a purpose to annoy. ‘The 
judge hearing the cause made a finding 
that: “Respondent did not put up the sign 
for the sole purpose of selling her property, 
but that she did so for the purpose of an- 
noying the complainants.” Decree was ren- 
dered for the latter, which decree was re- 
versed. 

The Supreme Judicial Court proceeds on 
the theory, established by a long line of 
decision in Massachusetts, that in the do- 
ing of a lawful act the malevolent purpose 
of the actor is immaterial. 
“There can be no doubt that the respond- 
ent had the right to advertise her property 


It was said: 





for sale by signs in the usual way and to 
sell it to a negro family, even though the 
effect may be to impair the business of 
complainants.” And: “If one of her pur- 
poses in asking for bids for colored fam- 
ilies is to annoy and injure the complain- 
ants and she succeeds in doing so, her con- 
duct is not rendered unlawful so long as 
her object is to procure a purchaser.” 


It is seen that the court does not qualify 
this announcement, in the least, by saying. 
as for example, that to sell must be the 
principal purpose, but its presence in any 
degree would seem in the court’s mind suf- 
ficient as a lawful vehicle to carry malevo- 
lence as the principal purpose and to ex- 
cuse whatsoever injury or annoyance to 
others it might cause. 


Is this or not a correct view, if it be 
true that at the time the respondent became 
an owner and householder in this district, 
she knew that it would amount to subversal 
or overturning of the entire plan for the 
establishment of an exclusive residence dis- 
trict, if a colored family should become a 
resident therein? Suppose, for example, 
that she so knew when she purchased, and 
then bought with the purpose to accomplish 
this subversal, would not the concealment 
of her malevolence be a fraud which would 
operate as a limitation upon what the court 
says was her undoubted right? 

Suppose again, that concealing her pur- 
pose she speculated upon capitalizing racial 
prejudice in an attempt to blackmail resi- 
dents into buying her off? Would it still 
he said that she had the right to sell to a 
colored family, and to so advertise? 

Remember, we say nothing of sympathy 
with or justification of this racial prej- 
udice, but we take the view that the court 
recognizes judicially, that a sort of nuis- 
ance from a social point of view was 
threatened--a condition that would result 
in pecuniary injurv—and, yet it considers 
in no way whether this advertiser estoppel 
herself from inflicting it on others. 

It is hard to see, that, if studied conceal- 
ment of a malevolent purpose in purchas- 
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ing amounts to fraud, which would qualify 
the right to resell, that a subsequent male- 
vclent purpose opposed to an implied agree- 
ment at the start would be free from the 
same qualification. 


Of course, it is to be said as a general 
rule, that restrictions in the use of prop- 
erty should be set forth in the deed of 
conveyance—otherwise the absolute jus dis- 
ponendi is not affected. But we conceive 
this to be a rule where relationship has not 
been created through fraud, and fraud, as 
we know, may arise as well out of what is 
plainly implied as from what is directly ex- 
pressed. Fraud vitiates all contracts, and 
we imagine, that, if a purchaser of a lot 
in such a district, were to state expressly 
and as an inducement to be accepted as a 
purchaser, that he would not sell so as to 
interfere with the integrity of the situation 
in which he was obtaining a foothold, that 
a suit for cancellation upon discovery there- 
If this be true, 
implied 


of would be successful. 


the threatened violation of an 
promise, whereby fraud has given oppor- 
tunity for injury, should not succeed for 
want of a remedy to arrest it. ‘he fraud 
theory was not alluded to by the court at 
all, but might it not have been the very 
foundation of her right to’do what the 
court says the householder could not be pre- 


vented from doing? 


The position we submit here has nothing 
at bottom to do with the race question. 
That is but an illustration of its applica- 
tion, if it be sound at all. The placing of a 
factory in a district designed for residen- 
tial purposes and known so to be by pur- 
chasers therein, and the procuring a site 
upon an express representation to the con- 
trary would seem to afford fair ground for 
cancellation of the conveyance to the fraud- 
ulent vendee. Fraud, 
probe into the legal status of contracts 
fair on their face, is, like due process of 
law, difficult, if not impossible, in any 
statement of its limitations. 


when used as a 





NOTES OF IMPORTANT DECISIONS 





LIBEL AND SLANDER—DEPOSIT IN POST 
OFFICE AS PLACE OF PUBLICATION IN 
CRIMINAL PROSECUTION.—It was held in 
People v. Bihler, 139 N. Y. Supp. 819, decided 
by New York Supreme Court, Appellate Diyi- 
sion, that the sender by mail from New York 
to an addressee in Switzerland of a libellous 
letter constituted criminal libel in both places, 
Of course, this assumed that the law as to 
matter was the 


what constituted libellous 


same in both places and, perhaps, it may be 
said that it decides, that, whether the matter 
was libelous or not in Switzerland, it was-a 
libellous publication in New York. 

This extends the rule of criminal liability 
almost, if not quite, to a reductio ad absurdum, 
Thus we will suppose that it might be injuri- 
ous to charge one with the commission of an 
act in one jurisdiction involving disgrace or 
conduct amounting to moral turpitude, when, 
if the statement were in a letter to be opened 
in another, it might be taken as mere in 
formation involving no hurtful consequences 
at all, or even be deemed praiseworthy. Intent, 
therefore, of a criminal character would be 
absent as to the letter, if we even admit, that 
publication to constitute a crime may so occur 
as not to be publication to make a civil tort. 
The latter must, at all events, be consummate 
by being called to the notice of another or 
otlHers. Criminal intent may cover the hiatus 
in its not going beyond the person defamed. 
But that being true, it does not seem that it 
should go further, when, as we understand 
the rule, the matter must come under the eye 
of another than the author. If it is a sealed 
letter, nothing has been done in the place of 
posting that offends the rights of anyone there 
under the protection of law; and, if the matter 
should happen not to be libellous at the place 
where the letter is opened, then nobody has 
been offended. The statute under which 4 
conviction was affirmed said it was enough for 
defendant to knowingly display the libellous 
writing or part with its immediate custody 
under circumstances which exposed it to be 
seen or understood by another person than 
himself. To us it seems that all 
meant in the State of New York. It is certain 
that knowingly displaying so was intended 
and, if so, also its exposure to the sight or 
understanding of another. We believe in 
strict construction of a criminal statute. 


of this - 
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THE NEW FEDERAL GENERAL, 
EQUITY RULES. 

It is familiar knowledge that the federal 
courts have always maintained a distinction 
between actions at law and suits in equity, 
and this, not only in substance, but in form; 
equity and law are regarded as two sep- 
arate fields of litigation. In effect, a United 
States District Court, while physically but 
a single tribunal, acts in two different ca- 
pacities, and exercises jurisdiction not only 
over two distinct classes of subjects, but 
according to two different systems of pro- 
cedure, of wide, if not total, dissimilarity. 
Heénce we speak of cases upon the law side 
of the court and cases upon the equity 
side. 

By general statute the practice upon the 
law side, with some exceptions, is assimi- 
lated to the procedure prevailing in the 
state courts within the same territorial jur- 
isdiction, and in most respects, therefore, 
it is quite as various as that of the courts 
of the several states. Each federal court 
may, and usually does, adopt certain local 
rules, but in the main it will be found that 
the procedure thus specifically prescribed 
substantially conforms to the state practice. 

In its general features the practice on 
the equity side is, in theory at least, uni- 
form throughout the United States; so that 
a lawyer familiar by experience with the 
procedure in the United States courts in 
Oregon and Idaho should be little embar- 
rassed in like courts in New York or 
Massachusetts. I say in theory, for in 
judicial procedure, as in other spheres of 
human activity, statutes and printed rules 
are not always effective in making or main- 
taining a custom, and standing rules of 
court, like solemn statutes, often become 
dead letters. In states where, by the adop- 
tion of a code system, the distinction in 
form between different kinds of actions has 
been abolished, lawyers familiar with the 
state practice and comparatively unfamiliar 
with the federal equity practice, are more 
or less constantly overlooking and neglect- 
ing forms and technical requirements, and 





judges, to avoid the miscarriage of justice, 
are, with great frequency, compelled to’ 
grant indulgence for such delinquencies, 
and as a result it will be found that in 
most jurisdictions there is a material dif- 
ference between the practice in theory and 
the practice in fact. It should be added - 
that within a certain limited range each 
court has the authority to adopt rules for 
its own government, and while the statutes 
do not, as in law cases, require conform- 
ity, there is a natural tendency in such mat- 
ters to incline toward the local practice. 


Insofar as it exists, uniformity in equity 
practice is required by, and is the result 
of, the general rules of equity adopted by 
the Supreme Court of the United States 
and promulgated for the government of the 
lower courts; these, of course, have all the 
force of law. Prior to 1842, such rules 
were very meager and the practitioner was 
relegated for guidance largely to the books 
upon general equity procedure, under a sec- 
tion of the Act of 1789 (now Sec. 913 of 
the Revised Codes) providing in substance 
that the forms and modes of proceeding in 
suits of equity in the circuit and district 
courts should be according to the principles, 
rules, and usages which belonged to courts 
of equity, except when it was otherwise 
provided by statute or by rules of court 
made in pursuance thereof. By the same 
section the Supreme Court was authorized 
to regulate the practice by rules which it 
should prescribe from time to time, not in- 
consistent with the laws of the United 
States. This power was not exercised to 
any great extent until 1842,1 when the pres- 
ent section, 917 of the Revised Statutes, 
was adopted, by which the Supreme Court 
is expressly empowered “to prescribe from 
time to time and in any manner not incon- 
sistent with any law of the United States 
the forms of writs and other process, the 
modes of framing and filing proceedings 
and pleadings,” and indeed, “generally to 
regulate the whole practice to be used in 
suits in equity or admiralty by the circuit 


(1) See Rules of 1822, 7 Wheat. XVII. 
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and district courts.’ 
ment of this section, and in the same year, 
a formal code of rules was adopted by the 
supreme court, which, (although revised in 
1866) with comparatively slight alterations 
and additions, still remains in force, and 
governs the equity procedure in all of the 
federal courts. These rules are usually re- 
ferred to as the general rules in equity, as 
distinguished from the local rules, which, 
by authority of Sec. 918 of the Revised 
Statutes, any district court may adopt for 
the regulation of its own procedure, not in 
conflict with any statute or the rules pro- 
mulgated by the supreme court. 

Recently yielding to a widely prevailing 
view, not only among the laity, but at the 
bar, that in many respects the equity prac- 
tice was antiquated, and that the rules were 
in need of amendment, the supreme court, 
after much consideration, promulgated a 
new code, on November 4, 1912, to become 
effective on February 1, 1913. These rules 
have already been published? in convenient 
form by some of the law publishers, and 
are accessible to members of the bar. It is 
to the changes wrought by the revision that 
I desire to invite your attention. 


When changes in procedure are proposed 
either by statute or by rule, the first solici- 
tude of the busy practitioner relates to his 
own convenience or self-interest; how 
much of his learning will be rendered ob- 
solete, or, to use an expression sometimes 
employed by engineers I believe, how much 
of his legal equipment will have to be 
“scrapped.” Speaking to this point, it may 
be said generally that while in several re- 
spects the changes made by: the new rules 
are found to be radical, it is thought that 
fortunately they are of such character that 


’ practitioners in a state having a code of 


procedure like that of Idaho, even though 
iney may have been familiar by actual ex- 
perience with the old rules, will have little 
difficulty in conforming to the new. It 
must be borne in mind that in spirit the 
practice under the Idaho code is more close- 


(2) See 75 Central Law Journal 385. 


Soon after the enact- 





ly akin to the equity~procedure than that 
of the common law. Indeed, by Sec. 4029 
of the Idaho Code of Civil Procedure, it is 
expressly provided that in all matters not 
regulated by the code, in which there is any 
conflict or variance between the rules of 
equity jurisprudence and the rules of the 
common law, the rules of equity shall pre- 
vail. It necessarily follows from this pro- 
vision that in the state courts there has 
been, and is, a constant tendency to con- 
form the practice, not expressly prescribed 
by the codes, to the general practice in 
equity, which, after all, is the foundation 
for the procedure upon the equity side of 
the federal courts. Upon the other hand, 
the tendency of the revision of the equity 
rules I find in the main to be toward closer 
conformity with the procedure prescribed 
by the codes. In other words, the new 
practice is a closer assimilation to, rather 
than a greater differentiation from, that 
with which the great majority of lawyers 
are most familiar, namely, the state prac- 
tice, and therefore an inadvertence of coun- 
sel in following the latter practice in a 
federal equity case, will be less perilous in 
the future than it has been in the past. 

Specific Changes—The changes in the 
rules are numerous, and naturally in the 
brief space allotted to this paper they can- 
not all be discussed, or even mentioned. I 
have, therefore, chosen to call attention to 
only certain ones in which it is thought that 
perhaps the members of the bar will have 
most interest. 


1. Comfort for the beginner, and some- 
times even for the experienced practitioner, 
is found in Rule 22, which provides that, 
“If at any time it appear that a suit com- 
menced in equity should have been brought 
as an action on the law side of the court, it 
shall be forthwith transferred to the law 
side, and be there proceeded with, with 
only such alterations in the pleading as 
shall be essential.” The rule does not, and 
perhaps no rule could, relieve a party from 
all of the prejudice and loss resulting from 
an erroneous theory as to whether the re- 
lief sought be in equity or at law. It does 
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not, for instance, operate to validate a de- 
cree in a case which, over objection, is tried 
as a suit in equity when in truth it is an 
action at law. A jury trial in a law case is 
a constitutional right, and hence counsel 
are not by the rule relieved of all responsi- 
bility for determining upon which side of 
the court their case properly belongs. But 
it does diminish the perils of the existing 
practice, for it will no longer be necessary 
for the courts to dismiss a case which at 
some preliminary stage is found to have 
been brought upon the wrong side; a trans- 
fer may be made, and thus the plaintiff be 
relieved from the expense of commencing 
a new suit, and from the possible bar of 
the statute of limitations. 

2. <A very sensible, simple, and welcome 
change is wrought by Rule 18, which pro- 
vides that “Unless otherwise prescribed by 
statute or these rules, the technical forms 
of pleadings in equity are abolished.” The 
rule should perhaps be read with Rule 25, 
which prescribes the contents of a bill of 
complaint. Apparently by these rules it was 
intended to relieve the pleader from the 
necessity, among other things, of the for- 
mal and somewhat antiquated introduction 
to a complaint, and the useless prayer for 
process, But recently in our court, long 
after the defendants had appeared and an- 
swered, and the suit was at issue, and the 
greater part, if not all, of the evidence had 
been taken, counsel for the plaintiff ob- 
served that there was an omission in his 
complaint of the usual prayer for process, 
and upon an examination of the authorities 
he concluded that it would be perilous for 
him to proceed without the prayer, and 
thereupon, after formal application to the 
court, and without objection of opposing 
counsel, he amended his pleading by insert- 
ing the prayer. -It should be a matter of 
satisfaction to have a specific rule making 
it clear that such an idle ceremony is not 
required. Of course, it will be understood 
that the amendment does not relate to the 
substance of pleadings, or obviate the neces- 
sity of complying with certain formalities 
expressly required. 





3. Another welcome change is the aban- 
donment of what is known as the general 
replication. It served no useful purpose, 
and was productive only of delay and more 
or less constant irritation; veritably it has 
been the appendix vermiformis .of the 
equity practice. Being unknown to the code 
practice, and having became a mere for- 
mality in federal practice, the necessity of 
filing it is not infrequently wholly over- 
looked by the beginner, and sometimes even 
by the older practitioner. As a result, de- 
faults are suffered under such circum- 
stances that, if they are insisted upon by 
the opposing party, courts sometimes find it 
exceedingly difficult to avoid the necessity 
of giving judgment against the party in 
default upon an ex parte showing. Rule 
31 of the new code provides that “Unless 
the answer assert a set-off or counter-claim, , 
no reply shall be required without special 
order of the court or judge, but the cause 
shall be deemed at issue upon the filing of 
the answer, and any new or affirmative mat- 
ter therein shall be deemed to be denied by 
the plaintiff.” It follows that a reply must 
be made to the set-off or counter-claim as 
a matter of course, but in no other case ex- 
cept upon order. 

4. Another important change is wrought 
by the brief declaration to be found in Rule 
29, to the effect that demurrers and pleas 
are abolished. The abandonment of pleas 
tends to conform the practice to that of the 
Idaho code, and to that extent the innova- 
tion will probably be welcomed by most of 
the lawyers of the state. Some who have 
learned to appreciate the function of a plea 
and have become familiar with the practice 
in that respect, may feel that it is a mis- 
take to do away with such pleadings en- 
tirely, but upon the whole, it is thought the 
change will have a tendency to simplify the 
practice and expedite the final hearing of 
causes. Upon the other hand, the abandon- 
ment of demurrers will, in the beginning at 
least, produce some consternation at the 
bar, and may not be generally welcomed. 
In the general estimation the demurrer has 
occupied an important place in the federal 
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practice, and it is even more highly regard- 
ed in the state practice, and, upon occasion, 
I fancy the practitioner will feel very much 
at a loss. To some of us it is very dear— 
and possibly there lies the trouble. I am 
not advised of the reasons which led the 
court to eliminate demurrers, and my mind 
is not wholly clear as to the probable effect, 
in all contingencies, of the new rule in 
actual practice. It will, of course, be un- 
derstood that parties are not left without 
a means of reaching at least some of the 
objections which have heretofore been 
raised by demurrer. Rule 29 provides that 
“every defense in point of law arising upon 
the face of the bill, whether for misjoinder, 
nonjoinder, or insufficiency of fact to con- 
stitute a valid cause of action in equity, 
which might heretofore have been made 
by demurrer or plea, shall be made by mo- 
tion to dismiss or in the answer; and every 
such point of law going to the whole or a 
material part of the cause or causes of ac- 
tion stated in the bill may be called up and 
disposed of before final hearing, at the dis- 
cretion of the court.” So far, therefore, as 
objections of misjoinder or nonjoinder or 
insufficiency of fact are concerned, they 
may be made in a manner quite as simple 
as by demurrer; they will be reached by 
motion instead of demurrer. 


As to how questions relating to the jur- 
isdiction, and touching the certainty of the 
averments of the bill, and other objections 
which are now presented by demurrer, may 
be raised, is left to construction, and per- 
haps it would be inappropriate to express 
an opinion at this time and in this manner. 
Possibly it may be held that a bill should 
not be deemed to be objectionable for un- 
certainty, unless the averments are so in- 
definite that the pleading does not comply 
with the provisions of Rule 25, where it is 
required that the bill must contain a short 
and simple statement of the facts ;—in 
which event the defect would partake of the 
nature of insufficiency ; but that is a ques- 
tion left for judicial determination. It is 
quite clear, I think, that the court may, up- 
on sustaining a motion to dismiss, the same 





as now upon sustaining a demurrer, grant 
leave to amend; in other words, even 
though the motion to dismiss be held to be 
well taken, it will not be necessary tech- 
nically to grant it and dismiss the suit, 

5. As in the case of attacks upon the 
complaint, so a change has been made in 
the method of assailing the answer. While 
the present practice does not recognize a 
demurrer to an answer, the sufficiency of 
this pleading may be tested by exceptions 
for insufficiency. By new Rule No. 33 ex- 
ceptions are abolished.. It is, however, pro- 
vided by the rule that the sufficiency of any 
affirmative defense or set-off or counter- 
claim may be tested by motion to strike out 
such matter. Whether the plaintiff has any 
other preliminary remedy for defects in the 
affirmative part of an answer, or any rem- 
edy as against defects in the negative part 
thereof, is not made entirely clear. 

6. Incidentally it may be added in this 
connection that by Rule 21 the right to ex- 
cept to pleadings for scandal or imperti- 
nence no longer obtains. The change is 
somewhat unimportant, however, for the 
rule further provides that the court may, 
either upon motion or its own initiative, 
order any redundant, impertinent or scan- 
dalous matter stricken out. This change is 
clearly in the direction of uniformity with 
the state practice, and substitutes a familiar 
device for one not known to the code. 

7. Happily, by Rule 45 the state prac- 
tice is adopted for reviving a suit in the 
case of death of one of the parties there- 
to, or for substituting the representative of 
a deceased party. The existing practice is 
complicated, cumbersome, and, because lit- 
tle understood, fruitful both of expense and 
delay. The rule provides that in the event 
of the death of either party the court may, 
in a proper case, upon motion, order the 
suit to be revived by the substitution of the 
proper parties. The application may be 
made either by the successors or represent- 
atives of the deceased, or, in case of their 
failure to do so, by any other party to the 
suit. The method is direct, rational, and 
inexpensive. 
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8. One of the most radical changes in 
procedure is the hearing of cases in open 
court instead of taking the testimony be- 
fore a special examiner or a master in 
chancery. Under the present rules, the evi- 
dence may be, but rarely is, heard in open 
court, and the judge rarely has the oppor- 
tunity of weighing the testimony of a wit- 
ness in the light of his demeanor on the 
stand. While in this district a case is not 
often assigned to a master to take the evi- 
dence and to state his findings of fact and 
conclusions of law, but as a rule is referred 
to a special examiner, who simply takes and 
reports the proofs, in some of the districts 
the great majority of the equity cases are 
actually decided by a standing master. In 
such cases the decision is not infrequently 


that of the master and not of the judge, 


and the judge exercises only a supervisory 
discretion. Moreover, where the services 
of a master are required, there is, of course, 
the additional necessary expense covering 
his services. Under the system which has 
prevailed in this district, the additional ex- 
pense has been of little consequence, for 
the reason that whether the testimony be 
taken in open court or before an examiner, 
the services of a stenographer are required, 
and, as a rule, a competent stenographer 
has been appointed examiner, and his entire 
compensation has been only that customar- 
ily paid to stenographers. Generally speak- 
ing, however, it is more satisfactory to the 
parties to have the evidence given in open 
court before the judge who is to weigh the 
facts. The objection under the present 
rules to hearing the proofs in open court is 
that the judge so sitting has been deemed 
to have little more authority in ruling upon 
objections to testimony and directing the 
course of the trial than an examiner or 
master would have. Objections could be 
sustained, but it has still been necessary to 
permit the objectionable testimony to be 
made of record. In view of that theory, 
judges have not infrequently felt that it 
was a partial waste of their time to sit and 
listen to evidence appearing to them to be 
incompetent and immaterial. 


rma 





Under the new rules the parties may still, 
by agreement, take the evidence before an 
examiner or a master, or the court may, 
upon its own motion, in exceptional cases, 
refer the case, but the taking of the testi- 
mony in open court is established as the 
general rule, and the taking of it before an 
examiner or master the exception. The ob- 
jection to this course, which I have already 
explained, and which seemed to be so diffi- 
cult to overcome, has, in my judgment, been 
very successfully obviated by a provision as 
found in Rule 46, to the effect that the 
court shall pass upon the admissibility of 
all evidence offered, as in action at law. 
When an objection is sustained, if the party 
against whom the rule is made excepts to 
the ruling at the time, the court shall take 
so much of the evidence offered, or make . 
such a statement respecting it, as will clear- 
ly show its character, and the form in 
which it was offered, together with the ob- 
jection, the ruling and the exception. If, 
upon the record so made the appellate court 
shall find that the evidence has been er- 
roneously excluded, the decree is not to be 
reversed unless it clearly appears that ma- 
terial prejudice will result from an affirm- 
ance, in which event the appellate court 
shall direct such further steps as justice 
may require. 

g. The rules are simplified and made 
more elastic by abolishing what is known 
as rule day, fixed by the present rules as 
the first Monday in each month, and au- 
thorizing each court to establish regular 
times and places, not less than once each 
month, when motions requiring notice and 
hearing made be made and disposed of. In 
many, and probably most, districts motion 
days are practicable, convenient, and even 
necessary. It is doubtful whether in this 
and some of the other districts,-where terms 
are held at different points in the district 
far distant one from the other, they are of 
much value. Under existing conditions it 
is practicable and it has been the custom, 
except at rare intervals when the presiding 
judge is absent from the district, to hear 
motions and other issues of law at Boise at 
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any time when they are noticed for hearing. 
or when the parties consent to a hearing, 
without awiting the arrival of a fixed day. 
In the more populous districts such a course 
would not always be satisfactory or even 
practicable. The doing away with rule day, 
as it is now called, also carries the fre- 
quent references in the existing rule to rule 
day. For instance, under the present prac- 
tice, the defendant must appear and answer 
to the subpoena at a time having some ref- 
erence to rule day. So the time in which a 
party must enter his appearance and plead, 
is fixed with reference to rule day; indeed, 
a great many of the proceedings are thus 
tied to rule day. Under the new rules the 
times when or within which proceedings 
are to be taken or acts done are either defi- 
nitely stated or left to the discretion of the 
court to be stated, without any reference to 
the first Monday of each month, or to mo- 
tion day, as the same may be fixed, under 
Rule 6. In this connection it may be added 
that the requirement of a formal appear- 
ance is abolished, and the unreasonable de- 
lay now connected with this proceeding is 
avoided. The defendant must come in and 
plead within 20 days after service. This is 
another approach to the code practice. 

10. The idle ceremony of having deposi- 
tions formally published is dispensed with ; 
a deposition is deemed to be published when 
it is filed, unless otherwise ordered by the 
court. 

11. A matter most heralded by the press 
at the time the new rules were first made 
public turns out to be of minor importance 
in this circuit and in this district, and that 
is the rule relating to the issuance of in- 
junctions. In view of the agitation of this 
subject, it was to be expected that the court 
would give to it considerable attention, and 
that the rule relating thereto would be a 
well-advised one. It is provided by new 
Rule No. 73 that no preliminary injunction 
shall be granted without notice to the oppo- 
site party, nor shall any temporary restrain- 
ing order be granted without notice, unless 
it shall clearly appear from specific facts 
shown by affidavit or by the verified bill 





that immediate and irreparable loss or dam- 
age will result to’ the applicant before the 
matter can be heard on notice, and in such 
contingency it is provided that the matter 
shall be heard at the earliest possible mo- 
ment, in no event later than ten days from 
the date of the order, and shall take pre- 
cedence of all other matters. It was clear- 
ly the intention of the court to discourage 
the hasty and improvident issuance of re- 
straining orders. But the rule is not an 
innovation in this circuit, for it will be 
found upon examination that it is, even in 
language, almost identical with our local 
Rule No. 30, which provides that “No pre- 
liminary injunction shall be granted with- 
out notice to the opposite party, nor shall 
any temporary restraining order be granted 
without notice to the opposite party, unless 
it shall clearly appear from specific facts 
shown by affidavit or by the verified bill 
that irreparable injury will result to the ap- 
plicant before the matter can be heard on 
notice.”” And further, that in that contin- 
gency the matter shall be heard on the 
earliest day that the business of the court 
will admit of it, and, if practicable, not later 
than the succeeding law and motion day, 
and shall take precedence of all other mat- 
ters. It may be added that in this jurisdic- 
tion temporary restraining orders without 
notice have rarely been issued, and notwith- 
standing some little antagonism at first 
aroused, it is thought that the practice has 
come to be generally regarded as a whole- 
some one. 

12. Rules 75, 76 and 77, touching rec- 
ords upon appeal, will be examined with 
much interest by the bar, and it is thought 
will operate materially to lessen the very 
great expense now necessarily incident to 
appeals in equity cases. It is familiar 
knowledge that in theory an equity case is 
tried de novo in the appellate court, and 
therefore the entire record before the lower 
court goes up for consideration ; the appel- 
late court passes upon the facts as well as 
the law. Generally speaking, it has, there- 
fore been the practice to send up the entire 
record, regardless of the nature of the ques- 
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tions which are actually in controversy. It 
not infrequently happens that before the 
final disposition of a case in the trial court 
it is conceded upon both sides that, as 
touching some of the issues, the evidence is 
of such character as no longer to leave them 
open to question, and sometimes it is found 
that the whole case turns upon a single 
issue, the evidence pertaining to which is 
prief. Notwithstanding such condition, the 
prevailing opinion has been that it is neces- 
sary to transmit to the appellate court the 
entire record, and it will be found that with 
rare exceptions such has been the actual 
practice. In a few cases the appellant has 
taken the chance of having sent up only so 
much ot the evidence and such pleadings 
as pertained to the particular questions to 
be reviewed, and there is in the decided 
cases some sanction for this practice, but 
that course being unusual and of doubtful 
regularity, attorneys have, as a rule, pre- 
ferred to incur the additional expense of 
taking up the entire record rather than risk 
a dismissal of their appeal. The new rules 
provide that the appellant shall file with the 
clerk of the court a praecipe indicating the 
portions of the record which he desires in- 
corporated in the transcript on appeal; and 
if the appellee is not satisfied with the rec- 
ord thus called for, he may, by praecipe, 
designate such other portions as he desires. 

It is further provided that the evidence 
need not be set out in full, but shall be 
stated in simple and condensed form, omit- 
ting all parts not essential to the decision 
of the questions presented by the appeal. 
The testimony of the witnesses is to be 
stated in narrative form, except that where 
a party desires the questions and answers 
inserted, that course may, with the consent 
of the court, be followed. Care is to be 
taken to avoid the inclusion of more than 
one copy of any paper, and to exclude the 
formal and immaterial parts of all exhibits, 
documents and other papers. The method 
of preparing the record of the testimony is 
very similar to that now employed in the 
preparation of statements on motion for 
new trial, or bills of exceptions, in the state 





practice. In case of disagreement between 
counsel, the matter is referred to the court. 
While there may be grave objections to the 
requirement that the testimony be put into 
narrative form, as there has been to the 
state practice in that respect, it is thought 
that the rule will furnish a measure of re- 
lief against the present enormous expense 
incident to the transcription and printing of 
a voluminous record. It should be added 
that it is also provided in Rule 77 that 
where the parties agree, they may, with the 
consent of the court, make up a record, dis- 
pensing with all pleadings and all the evi- 
dence, and incorporating only the decree 
and such brief statement as will define the 
question for review. 

Conclusion—As a general observation, I 
have been deeply impressed with the gen- 
eral wisdom and good judgment manifested 
in the changes which have been made. 
These qualities were, of course, to be ex- 
pected in a tribunal of the character of 
that of the Supreme Court of the United 
States, but the suggestions of change from 
members of the bar and occupants of the 
bench, and from the laity generally, were 
so innumerable and so conflicting, and some 
of the problems were beset with such a 
variety of considerations, and the conditions 
are so various in the many places in the 
United States where federal courts are 
held, that the task of prescribing a practice 
necessarily applicable everywhere and under 
all conditions and of solving the problems 
which were incident to substantial changes, 
was really very great. On the whole, I am 
confident that after a brief experience with 
the new rules in actual operation there will 
be a general concurrence of judgment that 
they will effect a more economical, expedi- 
tious, and rational adminrtistration of justice. 
Temporarily, of course, their application to 
detailed conditions as they arise will be ac- 
companied with some doubt and incidental- 
ly with some irritation. 

Frank S. DIerRicH. 
U.S. District Judge. 
3oise, Idaho. 
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TELEGRAPHS AND TELEPHONES— mission over the company’s wires. Acting in 


FORGED MESSAGE. 





CITIZENS’ NAT. BANK OF DES MOINES 
v. WESTERN UNION TELEGRAPH CO. 





Supreme Court of Iowa. Jan. 25, 1913. 





139 N. W. 552. 





While a telegraph company does not guar- 
antee the genuineness of a message transmitted, 
it is liable to one injured by a forged message, 
received under circumstances reasonably calcu- 
lated to excite suspicion and forwarded without 
warning to the addressee, who relies thereon 
to his injury, especially where the mesage in- 
dicats on its face that it might involve pecun- 
iary injury to the addressee, if fraudulent. 





WBAVER, J. The plaintiff is engaged in 
the banking business at Des Moines, Iowa, and 
the United States National Bank is engaged 
in like business at Omaha, Neb. On April 24, 
1909, the defendant telegraph company deliv- 
ered to the plaintiff bank a message, purport- 
ing to have been sent by the Omaha bank, in 
the following words: “Omaha, Nebr., Apr. 24, 
Citizens’ Natl. Bank, Des Moines, Ia. Pay 
Clarence A. King five hundred dollars identi- 
fication waived. United States Natl. Bank.” 
Soon thereafter the said payee, Clarence A. 
King, or some person assuming that name, 
appeared at the plaintiff bank, which, acting 
upon the faith of the telegram, paid to him the 
said sum of $500. Upon said telegraphic order 
or draft being presented or reported to the 
Omaha bank, it was pronounced a forgery and 
payment refused. Meanwhile King disappeared, 
and recourse upon him is unavailing. Recov- 
ery of damages is sought in this action on the 
theory and allegation that the telegraph com- 
pany was negligent in receiving and forward- 
ing said message without exercising due care 
to know that the same was sent or authorized 
by the Omaha bank, the name of which was 
subscribed thereto. The defendant denies the 
charge of negligence on its part. Trial was 
had to a jury, and at the close of the testi- 
mony the court, on motion of defendant, direct- 
ed a verdict in its favor. 
in this ruling were, first, that there was n9 
evidence of negligence on the part of the de- 
fendant, but that plaintiff itself was negligent 
in making the payment. From the judgment 
entered upon the directed verdict, plaintiff 
appeals. 

There was evidence tending to show that 
on the morning of the day in question the 
operator in one of defendant’s Omaha offices 
received a telephone communication asking 
that a messenger be sent to the United States 
National Bank to receive a telegram for trans- 
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accordance with the custom of the office, the 
operator sent a messenger, one Earl Height, a 
boy of 17 years, to receive and bring the tel 
egram. Height went to the bank, and entering 
the lobby or hall from which the banking room 
opened he there encountered a man, who ac. 
costed him, asking, “Are you the boy answer. 
ing the call?” and the reply being in the af. 
firmative he handed the young man a written 
message, saying, “Here is the telegram.” At 
the same time he paid the young man the 
transmission charge of 25 cents, together with 
a small tip. Supposing the person whom he 
met to be an officer or clerk of the bank, and 
believing the message to be the one for which 
he had been sent, the messenger received jt 
and returning delivered it to the defendant's 
operator, who at once sent it to Des Moines, 
On its receipt at the latter place, it was 
promptly delivered to the plaintiff at its place 
of business. The man King, who appeared 
and received the money, was a stranger to the 
cashier, who saw nothing in his appearance 
to arouse suspicion, and no identification of 
him was demanded or required. 

(1) While other questions have been ar- 
gued, the principal inquiry presented upon 
this appeal is whether the facts to which we 
have adverted, with the attendant circum- 
stances, make a case for the jury upon the 
plaintiff's allegation of negligence. It is true, 
of course, that a telegraph company is not 
held to guarantee the genuineness or good 
faith of a message which it transmits; but if 
it receives a forged message under circum- 
stances which excite, or reasonably ought to 
excite, suspicion of its true character and for 
wards it without warning to the addressee, 
who relies upon it to his injury, a liability 
is there incurred. Wells v. Telegraph Co., 144 
Iowa, 619, 123 N. W. 371, 24 L. R. A. (N. 8) 
1045, 138 Am. St. Rep. 317. This is especially 
true where the message is such as indicates 
upon its face the reasonable certainty that 
he to whom it is sent will suffer pecuniary 
damage if he acts upon faith of its genuine 
ness. 

(2) Does the record here disclose any cil 
cumstances from which the jury could proper 
ly find the defendant negligent in this re 
spect? The answer to this inquiry must turn 
to a great extent upon the relation in which 
the young man Height stood to the defendant 
company. Was he the agent of the company 
in receiving the message? That the jury 
would be justified in so finding we have n0 
doubt. That he was sent by the defendants 
operator to receive the message is admitted. 
That he was so sefit in pursuance of defend 


eae ana 





vith 











VIitna 











Vou. 76 CENTRAL LAW JOURNAL. 289 





ant’s customary method of business is not dis- 
puted. True, the operator, as a_ witness, 
speaks of him as employed by the “A. D. T. 
Co.,’ but he performed this service at the 
special instance of the defendant and for its 
accommodation, He himself testifies that he 
was “messenger boy for the Western Union 
Telegraph Company,” and had been in its ser- 
vice for a considerable period. It is too clear 
to require argument that a finding that Height 
was the agent of the company in this transac- 
tion could not be set aside as being without 
support in the evidence. 


(3) This being determined, we think it 
must follow that the issue of negligence should 
have been submitted to the jury. Height was 
an experienced messenger. He had frequently 
been sent to this bank on similar errands. On 
all prior occasions he had appeared at the 
proper desk in the banking office, and there 
received the messages to be sent out. He fur- 
ther says that on all other occasions the tel- 
egrams delivered to him by the bank were 
written upon numbered blanks, but the mes- 
sage delivered to him on this occasion outside 
of the banking office was written upon an Or- 
dinary desk blank bearing no number. The 
man who delivered this message to him was 
an entire stranger. It was handed to Height, 
not in the banking office, but in the lobby or 
hall outside of the office. The circumstances 
were so unusual, so out of the ordinary course 
of business, that, to say the least, it is a fair 
question, to be determined from all the evi- 
dence, whether he was not negligent in re- 
ceiving the telegram and putting it in the 
course of transmission. In delivering it to the 
defendant’s operator, he did not disclose the 
circumstances under which it was received, 
and the operator made no inquiry or investiga- 
tion with reference to the message when it 
was brought to him. Again, the operator who 
received the telephone message purporting to 
come from the United States National Bank, 
or from someone presumptively at least at 
that bank, did not, so far as -the testimony 
shows, in any manner attempt to identify the 
proposed sender by voice or otherwise; and 
assuming, aS we must, that he supposed it 
came from the bank, because the telegram 
when it came to him purported to have been 
signed by the bank officials, the jury might 
have found that in the exercise of ordinary 
care the operator himself should and would 
have known that it was spurious, because it 
did not bear any number, either consecutive 
or otherwise. As already stated, the bank, for 
reasons of its own, and doubtless as a means 
of protection, numbered all the messages for 





which it was responsible. The operator who 
received the message for transmission is pre- 
sumed to have had knowledge of this custom 
on the part of the bank, and was charged with 
the same notice as the messenger of the fact 
that the message was not consecutively num- 
bered, Furthermore, the signature to the mes- 
sage was a forgery. There is no testimony 
that the operator used any care to determine 


its genuineness. These matters, to say. noth-~ 


ing of others to which counsel have given 
some attention, present a fair issue of fact 
to be determined from the evidence; and the 
court erred in withdrawing it from the jury’s 
consideration. 

(4) Nor can we say, as a matter of law, 
that the plaintiff was guilty of contributory 
negligence in paying the money to King with- 
out identification, and without waiting to make 
inquiry of the Omaha bank. In view of the 
fact that a new trial must be ordered, we re- 
frain from further discussion of the testimony. 
It is enough now to say that for the reasons 
already stated the judgment is reversed, and 
the cause remanded for further proceedings in 
harmony with this opinion. 

Reversed. 


Note.—Responsibility of Telegraph Company 
for Gentineness of Telegram.—There are not 
many cases in point, and this note is chiefly in- 
teresting for the view taken by Eighth Circuit 
Court of Appeals as to the measure of reliance 
to be placed upon a telegram as being genuine 
or duly authorized. 

The case of Wells v. Telegraph Co., 144 lowa 
619, 123 N, W. 371, 24 L. R. A. N. S.) 1045, 
138 Am. St. Rep. 317, is very much stronger in 
its facts than the instant’ case which cites it. 
There the company’s operator received a mes- 
sage over the phone from the man in whose in- 
terest the message was to be sent and that he 
was not connected with the bank whose name 
was to be signed to the message and he sent it 
without making any inquiry of the bank about 
the matter. It was plain the telegraph company 
ought to be held liable in such a case. But even 
in this case, when it came up between other 
parties, the facts were stated very differently. 
The party interested telephoned the message but 
this had been done frequéntly without objection 
by the Bank. W. U. Tel. Co. v. Schriver, 72 C. 
C. A. 596, 141 Fed. 538. The case went off there 
on the question of the company’s liability to the 
undisclosed principal of an addressee, the court 
holding there was none. ° 

The Circuit Court of Appeals, however, in 
two other cases, all three concerning what seems 
to have been a fraudulent scheme by one Barnes 
to have télegrams sent from Dennison, Iowa, to 
different banks in that state, that his drafts or 
checks would be honored. There are five of such 
checks shown in the three cases, the earliest be- 
ing Feb. 28, 1902, and the latest March 14, 1902. 
See in addition to above case, Bank of Havelock 
v. Tel. Co., 141 Fed. 522, 72 C. C. A. 580, 4 L. 
R. A. (N. S.) 181, 5 Am. & E. Ann. Cas. 515; 
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W. U. Tel. Co. v. Totten, 141 Fed. 533, 72 C, C. 
A. 591, 4 L. R. A. (N. S.) 678. These three 
cases were decided the same day. 

In the Bank of Havelock case, Sanborn, C. J., 
considers at some length the duty vel non of a 
telegraph company to ascertain the authority of 
a person to send a telegram in the name of a 
bank. He speaks as follows: “The great pur- 
pose of telegraphy is the quick transmission of 
messages from senders to addressees. In the 
conduct of this business all other considerations 
are subordinate. The telephone furnishes the 
most speedy and convenient means of com- 
municating these messages from the senders to 
the offices of the telegraph companies and from 
these offices to the addresses of the messages. 
For this reason its use for this purpose has be- 
come general throughout the land. The persons 
who operate the telephones are not generally 
the business men or officers of corporations in 
whom the authority to send the telegrams is 
vested in the first instance, but young men and 
women to whom this authority is delegated by 
parol, frequently through several intermediaries. 
An inquiry and decision by telegraph operators 
of the identity and authority of those who speak 
the messages over the telephone are utterly in- 
compatible with their rapid receipt and transmis- 
sion, and a new duty to investigate and deter- 
mine this authority before sending the messages, 
a duty which would be so deleterious to the 
prime object of the business of telegraphy, ought 
not to be imposed without great hesitation. It 
is true that the use of new inventions often cre- 
ates new rights and imposes new duties. But 
the duty was never imposed upon telegraph com- 
panies before the use of telephones to ascertain 
the genuineness of the signatures to written mes- 
sages, and the authority of those who presented 
them to direct their transmission, and no reason 
occurs to us why a duty of this nature should 
now be imposed upon them in receiving mes- 
sages by telephone.” 

Then it is stated that if any facts or circum- 
stances come to the notice of an operator which 
would arouse suspicion as to the authority of one 
presenting a message to send it, that authority 
should be ascertained or facts creeating the sus- 
picion should be communicated to the addressee. 
For this proposition many cases are cited. 

Thus if the person who sends a message in 
the name of a bank holding out the sender as 
worthy of credit. Elwood vy. Tel. Co., 45 N. Y 
5490, 6 Am. Rep. 140. As directly supporting 
Judge Sanborn’s views seems Tel. Co. v. Meyer, 
61 Ala. 158, 32 Am. Rep. 1. This case shows 
that an impostor in another city wired for a 
telegraphic money order which the addressee 
sent, and by the impostor collected. The judge 
writing the opinion said: “My brothers think that 
where there is nothing to create suspicion in the 
minds of the company’s agents, it is for the 
party on whom the demand is made to ascertain 
for himself whether he who makes it is the per- 
son he professes to be, and that the company 
has no right to refuse payment of the money to 
him in reply to whose message the order to pay 
it is sent. I was strongly inclined to the other 
conclusion. But the case is a new one and I 
defer to their opinion.” This case seems to have 
been properly decided because it was in the pow- 
er of the addressee to have given some marks 
of identification. W. U. Tel. Co. v. Uvalde Natl. 
Bank, 97 Tex. 219, 77 S. W. 603, 65 L. R. A. 805, 





says it is held generally that the authenticity of a 
message is not vouched for, but where reliance 
upon false or fraudulent telegrams ensues there 
must be some finding of negligence. “That such 
companies are not insurers. of the accuracy of 
messages delivered by them has passed into a 
truism.” But this court rules that reliance and 
action without negligence on the part of one 
damaged makes a prima facie case against a tel- 
egraph company to exculpate itself. In this case 
the wires were tapped and it was thought there 
should have adopted some means to guard 
against fraud through such tapping. This duty 
the court thought pertained to reliability of ser- 
vice, i. e., that a telegram really emanated from 
where it purported to be sent. 


There is not much authority that is very direct 
upon the precise question, and this note has, we 
think, its main value in the full excerpt made 
from the opinion of Judge Sanborn, in the Have- 
lock bank case. The effect of that is that the 
public should estimate the value of a telegram 
according to the way in which the means by 
which it is sent is expected to answer the public 
requirements of such a service. Business is to 
be transacted rapidly, and, therefore, to be for- 








given the taking of those precautions which 

otherwise would be demandable. 
CORRESPONDENCE. 

REFORMING PROCEDURE—A UNIFORM 


COURT SYSTEM. 


The ideas of reform of judicial procedure, as 
presented in the article of Mr. W. L. Sturdi- 
vant in Central Law Journal, p. 94, Vol. 76, 
ought to commend themselves to the bar of 
every state. 

Mr. Sturdivant’s observation that “there is 
no justification for an inferior standard of jus- 
tice for litigants whose financial interests in- 
volved are small” is especially timely. In the 
country districts of Missouri the tribunal of 
original jurisdiction of ordinary causes of less 
than $50 is the justice of the peace—a judicial 
officer unlearned in the law, usually uneducat- 
ed, and always ignorant of all but the most 
primitive business methods. Thus is the poor 
man, oftentimes the wage-earner in need of 
the week-end pay, denied the simple remedy of 
a trial according to law of his cause because 
the amount involved is small. If he is not sat- 
isfied with the result of a trial before a justice 
of the peace, he can, of course, appeal—by giv- 
ing an appeal bond conditioned that he will 
abide the event of the final determination and 
pay all the costs that a rich employer, oppon- 
ent, or corporation might be able to cause, to 
accrue in the litigation. 

And herein of the cost system. Mr. Sturdi- 
vant says “our present system of costs is inde- 
fensible.” And so it is. But is any system of 
costs defensible? There has always been the 
fear that without the cost bar, which amounts 
to a denial of justice to the poor, the courts 
would be overrun with vexatious trifling suits. 
But litigation is not pastime, and the expedient 
of providing competent tribunals ready to 
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promptly hear and determine a controversy ac- 
cording to law has never been tried. 

Another wise observation is against too 
many jurisdictions. In the country districts, 
especially the counties of less than 50,000 popu- 
lation, one general court can transact all the 
pusiness of the present probate, county, and 
circuit courts. Probate matters, which were 
once of small moment, are of late becoming 
more and more important and estates of great- 
er and greater value. In the rural counties the 
judges of these courts are not required to be 
lawyers, and in most counties of this class the 
incumbents of these offices are not qualified to 
pass upon any legal question. A comparative- 
ly similar situation exists in the county courts. 
It is printed on the back of blank road peti- 
tions in common use in the country that “it Is 
a saying among lawyers that there 1s not a le- 
gally established public road in the state.” The 
presiding judge of the county court ought to 
possess the qualifications of a lawyer, and 
great would be the saving in county revenues 
and otherwise if such were the case. Neither 
the probate nor the county courts as yet re- 
quire more than quarterly terms of a few days 
each. With a competent lawyer as a judge in 
each court, these judges out of the term time 
of their respective courts, might constitute a 
court of general jurisdiction such as the circuit 
court now possesses. Justices of the peace 
might have their jurisdiction limited to mar- 
riage ceremonies and the posting of stray 
stock, and when the people become accustomed 
to doing without them the Constitution might 
be altered to dispense with them altogether. 

A circuit court of two terms eéach year in 
each county might be devised with a third 
judge to sit as umpire in cases wherein the 
two county judges fail to agree or in cases of 
appeals which might be allowed. Appeals to 
the Supreme and Appeals courts should be lim- 
ited to cases in which the record makes a 
prima facie showing of error. 

Terms could, and should, be abolished; but 
these are matters largely of detail to be work- 
ed out under experience. Likewise the altera- 
tion of rules of evidence. In my humble opinion 
the law is, generally, good. ‘the instruments 
of its administration in this and most other 
states are antiquated, expensive, and inefficient. 
Before we abolish the law to reform proce- 
dure, let us provide suitable tribunals for its 
administration. 

J. D. GUSTIN. 


Salem, Mo. 








BOOKS RECEIVED. 





Vernon’s McIlwaine’s pocket digest of Texas 
Laws, annotated, 1912, with general indexes to 
Tevised Statutes and Acts bv John S. McIlwaine, 
of the Tyler Bar. Second Edition. Price, $6.50. 
Kansas City, Mo. Vernon Law Book Co. Re- 
View will follow. 





Regulation, Valuation and Depreciation of 
Public Utilities by Samuel S. Wyer, M. E., Con- 
Sulting Engineer, Columbus, Ohio. Price, $5.00. 
Sears & Simpson Company. Review will follow. 





7 
CORRECTION. 





The publisher, West Publishing Co., advises 
us that our editor was in error in Saying that 
Harris’ Letters to a Young Lawyer was bound 
in “red cloth” when we should have said “red 
leather.” We claim that its demurrer cuts back 
to the first fault. It ought not to have pub- 
lished a book so delightfully entertaining that 
our editor was somewhat dreaming when he 
attempted to tell of its outward dress. Vide, 
76 Cent. L. J., page 237. 








HUMOR OF THE LAW. 





“What is a court of last resort,. Pa?” 
“Courting an old maid.”—Judge. 





A little boy whose father happened to be a 
Philadelphia lawyer was very much puzzled 
over the theory of evolution and so questioned 
his mother thus: 

“Mamma, am I descended from a monkey?” 

“I don’t know,” the mother replied. “I never 
knew any of your father’s people.” 





A young negro walked into the office of a 
prominent lawyer in Louisiana and said: 

“Boss, I kum to see you ‘bout gettin’ me a 
*vorcement.” 

“What's the matter, John?” said the attor- 
ney, “can’t you get along with Mary, or have 
you found some other girl you like better?” 

The negro, with a grin, admitted that he 
had found such a girl, and asked: 

“What you goin’er charge me, Mr. Charlie?” 

“Fifty dollars, John,” said the attorney. 

The negro moved uneasily about the office, 
scratched his head, but did not speak. After a 
few minutes the lawyer asked: 

“What's the trouble, John?” 

“I just tell you, Mr. Charlie,” said he, “there 
ain’t no fifty dollars difference in them gals.” 
National Monthly. 





Not long ago a convict in a French penal 
colony, who was serving a life sentence there, 
desired to marry one of the women convicts, 
and made application to the authorities for the 
necessary permission. The Governor of the 
colony offered no objection, but the priest pro- 
ceeded to cross-examine the prisoner. 

“Did you not marry in France?” he asked. 


“Yes.” 

“And your wife is dead?” 

“She is.” 

“Have you any document to show that she 
is dead?” 

“No.” 


“Then I must decline to marry you. You 
must produce some proof that your wife is 
dead.” 

There was a pause, and the bride prospect- 
ive looked at the would-be groom. Finally he 
said: “I- can prove that my former wife is 
dead.” 

“How will you do so?” 

“I was sent here for killing her.” 

The bride accepted him notwithstanding. 








292 


CENTRAL LAW JOURNAL. 





No. 16 











WEEKLY DIGEST. 


Weekly Digest ef ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 








Alabama . 17, 102 
Arkansas 
California. 
Delaware 
Florida 
Georgia 
Indiana 
Kansas Siiliticiinintpndiakpasakinn 
Kentucky.............. we SS ee 
Louisiana............ : ..48,.55, 64, 71, 78, 81 
Maire ahenenianipiiinaniubaie — ‘ 5 d 
Massachusetts....2, 38, 60, 65, 
95, 96, 98, 108, 115. 
Minnesota 
Beieeowss.............- 
Montana 
Nebraska 
Nevada 
UTES  sonnuinussakitdantivetsioninincghadingnsacnntiensinidentahdl waaoniioid 93 
New York....10, 11, 22, 27, 33, 39, 46, 53, 54, 76, 
91, 97, 107, 112, 114, 118. 

Oklahoma....12, 13, 16, 18, 26, 40, 43, 49, 52, 59, 
77, 92, 201. 
Pennsylvania 
South Carolina 
Seuth Dakota ...... 











68, 69, 8% 





II © secteccesees pisces ubetaedioal 
ee weseesy & & FZ, Sh, CT, OO 
I TI, I Gi aisepecesticsnnsinvomnienticnjgnetaboien 5, 8, 9 
EE HAI, «Olly i aitciisniennitnnaisiecintnanestStacasedianeienss 86, 105 
TEE, Senceinesnicauie 





Washington 


and Client—Public 


1. Attorney Policy.—A 
provision in a contract between an attorney 
and client which prohibits a settlement of the 
client’s claim without the attorney's consent is 
against public policy.—Howard v, Ward, S. D., 
39 N. W. 771. 

2. Bailments—Negligence.—Any carelessness 
of the owner of bonds in intrusting them to her 
son-in-law for safe-keeping was not negligence 
as to a third person, to whom he transferred 
them as collateral security; the owner being 
under no duty to such third person to keep the 
bonds carefully.—Varney v. Curtis, Mass., 100 N. 
E. 650. 

3. Bankruptey—Adjudication.—A creditor may 
not complain of an adjudication in bankruptcy 
of a corporation in a voluntary proceeding on 
the ground that the voluntary petition was filed 
without authority.—In re Guanacevi Tunnel 
Co., €. C. A. 201 Fed. 316. 

4.——A voluntary petition for adjudication of 
a corporation as a bankrupt filed pursuant to 
the authority of the board of directors is, in 
the absence of any restriction by statute or 
charter and by-laws as to the powers of the 
board.—In re Guanacevi Tunnel Co., C. C. A, 
201 Fed. 316. 
Discharge.—Proof of a bankrupt’s guilt 
of one of the offenses enumerated in the act, 
as distinguished from conviction of such an of- 
fense, is sufficient to deprive him of a dis- 
charge.—In re Shear, U. S. D. C., 201 Fed. 460. 

6.———Jurisdiction.—A summary proceeding to 
collect assets of a bankrupt in possession of a 


o. 











stranger in another district can only be main- 
tained in such district.—In re Farrell, C, ¢, A. 
201 Fed. 338. 

7. Practice.—A purchaser of a trustee's in- 
terest in the lease of premises occupied by the 
bankrupts held not entitled to recover the pur- 
chase price, on its being subsequently deter- 
mined that the trustee had no interest that he 
conld convey.—In re Frasin, C. C. A., 201 Fed. 


343. 





8.——Preference.—Where defendant received 
certain notes of third persons and a check from 
a bankrupt after having delivered to him a car 
load cf metal, which became a part of the 
bankrupt’s estate, but which was not paid for, 
defendant was entitled to retain the notes and 
check regardless of his knowledge of the bank- 





rupt’s insolvency.—Burnes y. Epstein, U. &. D 
C., 201 Fed. 393. 
9.——Proof of Claim.—A sworn proof of claim 


is prima facie evidence of the statements made 
therein, even in case the claim is objected to, 
being regarded more as a disposition than a 
pleading.—In re United Wireless Telegraph Co, 
U. S. D. C., 201 Fed. 445. 

10. Trustee.—Although the title to land 
passes to the trustee in bankruptcy by the pro- 
ceedings in bankruptcy, if he so elects, he is 
not required to accept it, if in his opinion it is 
worthless or will be unprofitable.—McCarty v. 
Light, 139 N. Y. Supp 853. 

11. Bills and Notes—Accommodation Accept- 
or.—An accommodation acceptor of a bill, as 
between himself and the drawer, in equity oe- 
cupies the position of a surety.—Sexton v. Fen- 
sterer, 139 N. Y. Supp. 811. 

12. Attorney Fees.—Where a customer of 
a bank asks for the balance due on a note 
and pays the amount stated, the bank cannot 
subsequently recover an attorney's fee because 
the note had been placed in the hands Of an 
attorney who made no effort to collect it.—Se- 

















curity State Bank v. Fussell, Okla., 129 Pae. 
746. 
13. Conditional Delivery.—A note may be 





delivered to the payee conditionally, with in- 
structions as to the condition.—Horton y. Bird- 
song, Okla., 129 Pac. 701, : 

14. Consideration.—An 
of the parties that a renewal note is taken in 
full satisfaction of the old note extinguishes 
the original debt only when such agreement is 
supported by a consideration.—Hamiter v. State 
Nat. Bank of Texarkana, Ark., 153 S. W. 94. 

15. Demand and Notice.—One _ signing his 
name on the back of a note at its inception is a 
joint or joint and several maker, so far as 
concerns the necessity for demand and notice 
of nonpayment, though he is in fact an ac- 
commodation indorser or surety.—Stuart v. Oli- 
ver, Me., 85 Atl. 747. 

16. Innocent Purchaser.—The fact that in- 
terest is due and unpaid on a note is a cil- 
cumstance bearing on the question of good faith 
of a purchaser acquiring the note without no 
tice of prior equities or infirmities of title— 
McPherrin vy. Tittle, Okla., 129 Pac. 721. 

17. Original Parties—As between the par- 
ties and all others not bonas fide holders, @ 
negotiable note occupies the same position in 
an action for its collection as one not negoti- 





express agreement 
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able; and is subject to the same defenses.— 
Stone v. Goldberg & Lewis, Ala., 60 So. 744, 

18. Brokers—Public Policy.—-Where brokers, 
having a farm for sale, learned that plaintiff 
was negotiating with the owner and offered to 
divide commissions with him if he purchased 
through them, which he did, the agreement was 
illegal, and plaintiff, on making a purchase, 
eould not recover one-half of the commissior: 
_Skirvin v. Gardner, Okla., 129 Pac. 729. 


19. Carriers of Goods—Burden of Proof.— 
Where the last connecting carrier is sued, it 
will be held liable, unless it is able to show 


that the loss or damage occurred on a preceding 
eonnecting line.—Atlantic Coast Line R. Co. v. 
Hinely-Stephens Co., Fla., 60 So. 749. 
20-——Duty to Shipper.—Where a carrier ac- 
cepts knowing that a congested condi- 
tion of traffic, due to weather conditions, will 
delay the transportation, but fails to notify the 
cannot set up such weather: condi- 
excuse for its delay.—Unionville 
& Q. R,. R. Co., Mo., 153 


goods, 


shipper, it 
tions as an 
Produce Co. v. C. B. 
Ss. W. 638. 

21——Judgment.—A shipper suing the initial 
and connecting carriers for injuries to freight 
may only recover against one carrier.—Connelly 
v. Illinois Cent. R. Co., Mo., 153 S. W. 79. 

22.——-Mitigation of Damages.—The fact that 
a carrier acts on the advice of counsel in claim- 
ing a second fare and ejecting a passenger for 
refusal to pay goes only to the mitigation of 
damages, and not to the right to recover ex- 
emplary damages.—Daymon y. Westchester St. 
R. Co., 139 N. Y. Supp. 751. 


23.——-Notify Shipment.—Where goods sold 
are consigned to the seller’s own order, with 
directions to notify the buyer, the price not 
being paid, the seller holds.a lien until pay- 
ment or delivery.—Ammon y. Illinois Cent. Ry. 
Co., Minn., 139 N. W. 819. ‘ 

24.—Published Rates.—Where the arent of the 
initia! carrier in an interstate shipment mis- 
applied, by mistake, the published rate to the 
different classes of freight, the carrier was not 
bound thereby, but could retain the freight un- 
til the proper higher rate was paid—Chicago, 
R. I. & P, Ry. Co. v. Whedbee, Ark., 153 S. W. 
86. 


9 


25. Carrier of Passengers.—Car Jerks.—A 
Street car company is not liable for injuries to 
a passenger thrown from a car by a jerk in 
coming to a stop, unless the jerk is an unusual 
one.—Bobbitt v. United Rys. Co. of St. Louis, 
Mo., 153 S. W. 70. 

26. Chattel Mortgages.—Condition Broken.— 
Where a chattel mortgagee, after condition 
broken, takes possession without lawful fore- 
closure, and sells the property to another, who 
takes possession and detains the chattels from 
the mortgagors, the mortgagee is guilty of con- 
version.—Advance Thresher Co. v. Doak, Okla., 
129 Pac. 736. 

27. Conspiracy 
escape 





Evidence.—A person cannot 
liability for conspiracy against the 
United States because he may have committed 
the substantive offense at which the conspiracy 
aims.—Heike v. United States, 33 Sup. Ct. Rep. 
226. 


28——Master and Servant.—A declaration 
charging defendant to have threatened plain- 
tiff’s employer that, unless he was discharged, 





defendants would quit work in a body, states 
a good cause of action.—Bausbach v. Reiff, Pa., 
85 Atl. 762. 


29. Contempt—Interference With Judicial 
Action.—Although a newspaper’ can publish 
anything that is said or done in the court while 
attempting to impanel a jury, it cannot print 
conclusions and evidence and a confession by 
an alleged confederate which would not be ad- 
missible on the trial, where such facts had been 
published fully at the time of the crime, with- 
out committing at least a technical contempt as 
interfering with judicial action.—Herald-Repub- 
lican Pub. Co. v. Lewis, Utah, 129 Pac. 624. 

30. Contracts—Pleading.—In an action on an 
oral promise to repay borrowed money “when 
able,” the plaintiff must allege and prove the 
debtor’s ability to pay.—Van Buskirk vy. Kuhns, 
Cal., 129 Pac. 587. 

31. Corporations—Compensation to Officer.— 
A contract between a corporation and a direc- 
tor for compensation is not binding on the cor- 
poration, where the vote of a director, under 
the controlling influence of the contracting di- 
rector, was necessary, or without the presence 
of such directors there would not have been a 
quorum of the board of directors.—Crocker v. 
Cumberland Min, & Mill. Co, S. D., 189 N. W. 
783. 

32. Fiduciary Relation.—Means and Knowl- 
edge acquired by a director as an engineer in 
performing the duties of his trust may not be 
used by him to gain a personal advantage at 
the expense of the corporation.—Nebraska Pow- 
er Co. v. Koenig, Neb., 139 N. W. 839. 

33.——Foreign Corporations.—A foreign rail- 
way company is doing business in the state, so 
far as the question of service of process is con- 
cerned, where its local representative under- 
takes to negotiate for it and in its behalf de- 
clines to adjust a claim made against it.—St. 
Louis Southwestern Ry. Co. of Texas vy. Alex- 
ander, 33 Sup. Ct. Rep. 245. 

34. Process.—It is the duty of a foreign 
corporation, in case of death or resignation of 
its agent, to accept service of process, while 
there is outstanding liability, growing out of 
business done under its license to do business 
herein, to appoint another agent.—Brown-Ketch- 
am Iron Works v. George B. Swift Co., Ind., 
100 N. E. 584. 

35.-—Sale of Stock.—While stipulations lim- 
iting the apparent liability of subscribers to 
corporate stock are invalid as a fraud upon 
other subscribers, an agreement by the corpora- 
tion, when selling its stock, it being abundant- 
ly solvent, to repurchase its stock at a future 
time is not in itself such a fraud.—Schulte v. 
Boulevard Gardens Land Co., Cal., 129 Pac. 582. 

36.——Secret Profits.—Directors cannot, while 
acting as such, make secret profits at the ex- 
pense of the corporation.—Jasper v.. Appalachian 
Gas Co., Ky., 153 S. W. 50. 

37. Covenants—Breach.—A grantee in a 
warranty deed need not purchase an outstand- 
ing title, though offered on reasonable terms. 
—Brawley v. Copelin, Ark., 153 S. W. 101. 

38. Easements.—A provision of a deed re- 
stricting the use to which the premises may be 
put is not a covenant running with the land at 
law, but is an equitable easement or servitude, 
passing with a conveyance of the premises to 














294 


CENTRAL LAW JOURNAL. 





No. 16 





——— 





subsequent grantees. Kimball, 


Mass., 100 N. E. 





Sprague Vv. 
622. 


39 Criminal Law—Books and Papers.—Books 
showing weights of importations of sugar en- 
tered by cit¥Y weighers are admissible in evi- 
dence without calling such weighers on prose- 
eution of officers of sugar refining company 
for entering raw sugars at less than their true 





weights.—Heike v. United States, 33 Sup. Ct. 

Rep. 226. 

40. Conspiracy.—Where persons enter in- 
to a conspiracy to bribe officers, all said and 
done pursuant thereto by any of the con- 
spirators which tends to throw light on the 
specific charge of bribery against one is ad- 
missible in evidence.—Bond v. State, Okla., 129 
Pac. 666. 

41.——-Expert Testimony.—Expert testimony 








of the summary of books of account and docu- 
ments is inadmissible, unless the books or 
documents are public records, or, if private 
records, sufficient evidence is first given to ad- 
mit them in evidence, unless admitted to be 
correct.—Phillips v. United States, C. C. A., 201 
Fed. 259. 

42. Lesser Offense.—Where the jury is 
satisfied beyond reasonable doubt that accused 
is guilty of one of two or more offenses includ- 
ed in the indictment, but they have a reason- 
able doubt as to which of the offenses he is 
guilty of, it is their duty to convict him of the 
lesser—Simpson v. State, Ga., 77 S. E, 105. 





43. Res Gestae.—Testimonv that a person 
on trial has committed another crime is ad- 
missible, where the acts disclosed are a part 
of the res gestae.—Green v. State, Okla., 129 
Pac. 683. 


44. Damages—Liquidated.—Where the actual 
damages for breach of contract are uncertain 
and difficult of proof, and the sum stipulated as 





liquidated damages is reasonable, the damages 
stipulated for are liquidated damages.—Dilley 
v. Thomas, Ark., 153 S. W. 110. 





45. Misuse of.—Plaintiff held entitled as 
damages for personal injuries to pecuniary loss 
from diminished capacity to earn money dur- 
ing life expectancy prior to the injury, al- 
though the evidence showed that he could not 
live more than six months.—Prairie Creek Coal 
Mining Co. v. Kittrell, Ark., 153 S. W. 89. 

46. Death—Damages.—Loss to parents of 
companionship of son is not an element of dam- 
ages recoverable in an action against a carrier 
under Employers’ Liability Act April 22, 1908. 
—American R. Co. of Porto Rico v. Didricksen, 
33 Sup. Ct. Rep, 224. 

47. Instructions.—As the statute giving an 
action for damages for wrongful death is both 
penal and compensatory, an instruction limit- 
ing the damages to compensation in a sum not 
than $2,000 nor more than $10,000 is not 








less 
prejudicial to defendant.—Waite v. Chicago, 
R. I. & P. Ry. Co., Mo., 153 8. W. 66. 

48. Dedication—Parks.—The word “parks” 
written on a block as shown on a plat of a 


city subdivision made for the founding of a 
town constitutes evidence of a dedication of 
the land to the municipality for park purposes. 
—City of New Orleans vy. Carrollton Land Co., 
La., 60 So, 695. 





° a 
49. Deeds—Condition Subsequent.—In an ae 
tion to cancel a deed of conveyance conditioned 
on the grantee erecting and operating a cotton 
gin, where ihe evidence showed that defendant 
operated the gin one year and then let it Te- 











main idle for two years, it justified a findi 
that the condition subsequent in the deed had 
not been performed.—Richardson jy. Chatfield 
Okla., 129 Pac. 728. E 
50. Consideration.—Agreement to pay t 
debts of a third person who is not a party on 
contract for the sale of land may be a proper 
consideration for a deed.—Wright y. Watters, 
Ga., 77 S. E. 106. ’ 
51.——Construction.—The rule that, where the 
words in a deed admit of two interpretations 


or are ambiguous, they must be taken to oper- 
ate most strongly against the grantor, special- 
ly appliesewhere the grantor, a practicing law- 
yer, wrote the deed.—Brawley v. Copelin, Ark 
153 S. W. 101. 4 


52. Delivery.—To constitute a valid deed, 
there must have been not only an intent by the 
grantors to deliver, but the grantee must ac- 
cept the same in person or by an authorized 
agent.—Couch v. Addy, Okla., 129 Pac. 709, 


53. Relationship of Parties.—Where a deed 
from a mother to two of her children was 
drawn by reputable attorneys, the mere fact of 
the close relationship of the parties and the 
extreme age of the mother will not warrant its 
cancellation on the ground of fraud.—Gabriel 
v. Gabriel, 139 N. Y. Supp. 778. 

54. Eminent Domain—Additionai Servitude— 
An owner of a fee of a highway is entitled to 
compensation for the use of the highway for 
a telephone or telegraph line.—New York Tele- 
phone Co. v. De Noyelles Brick Co., 139 N. Y. 
Supp. 748. 

55 Estoppel—Elements of.—It is essential, to 
the maintenance of a plea of estoppel, that the 
party pleading it has been put in a worse posi- 
tion by the act of the party against whom it 














is pleaded.—Irion v. Knapp, La., 60 So. 719. 
56. —Married Woman.—A married woman, 
executing a deed conveying no title because 


her husband did not join, is not estopped from 
recovering possession against the grantee, 
where both parties acted in good faith, and 
both believed that the grantee acquired a good 
title—Weber v. Lightfoot, Ky., 153 S. W. 24. 

57. Explosives—Warning.—Persons using ex- 
plosives for blasting are bound to give reason- 
able warning within the zone of danger, and 
such persons are bound to use reasonable care 
to protect themselves.—Lexington & E. Ry. Co. 
v. Fields, Ky., 153 S. W. 43. 


58. Extradition—Other Crimes.—One charged 
with an extraditable offense, having been re- 
turned to the state from which he fied, may 


there be prosecuted for crimes other than that 
specified in the demand for his delivery with- 
out first offering him a reasonable opportunity 
to return to the state which surrendered him— 
Ex parte Flack, Kan., 129 Pac. 541. 

59. False Imprisonment—Good Faith.—An 
officer making an illegal arrest is not liable for 
punitive damages, where he made the arrest in 
good faith—Holmes y. Le Fors, Okla., 129 Pac. 
718. 

60 Frauds, Statute of—Reformation of Mort- 
gage.—The statute of frauds will not prevent 
the reformation of a mortgage which was in- 
tended to be an absolute deed by striking out 
the defeasance clause, inserted therein by mu- 
tual mistake.—Kennedy v. Poole, Mass., 100 N. 
E. 635. 

61. Time of Performance.—An agreement 
to bear one-third the expense of development 
on a two-year mining lease is not void, where 
the parties contemplate that the work shall be 








done within a year.—Girton y, Daniels, Nev. 
129 Pac. 555. 
62. Habeas Corpus—Custody of Child— 


While, as a rule, a parent has the right to his 
child’s custody, special circumstances may Tre- 
quire that it be given to others; the parents 
right thereto not being absolute.—Mantooth V- 
Hopkins, Ark., 153 S. W. 95. 
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63. Heomicide—Dying Declarations. — Dying 
declarations, to be admissible, must have been 
made when the declarant was fully aware that 
death was imminent, and was without hope of 
recovery, and the circumstances of the cause of 
approaching death must have been the subject 
of the declaration.—State v. Long, S. C., 77 S 
E. 61. 

64. Husband and Wife—Condonation.—Where 
parties have lived together as man and wife for 
years after the alleged illtreatment of the wife, 


for which a separation is prayed, the offense 
will be deemed condoned.—Vatter v. Vatte. 
La., 60 So. 689. 


Duress.—It is not necessarily a de- 


65. 





fense to an action on a bond that it was exe- 
cuted by defendant under duress of her hus- 
band: it having been without any fault or 
privity of plaintiff.—Rochford vy. Atkins, Mass., 
100 N. E. 640. 

66.——Special Agent.—<Authority given by a 
wife to her husband as her agent to execute a 
definite specified contract did not, without more, 
imply or include authority to make independ- 
ent contracts with reference to the same sub- 
ject matter.—Crawley v. Watt-Holmes Hdw. 


Co., Ga. 77 S. E. 106. 

67. Injunetion—Covenant.—An injunction will 
not be granted to restrain the breach of a 
covenant to furnish water power to complain- 


ant “for all time.’—New Haven Water & Pow- 
er Co. v. York Haven Paper Co., C. C. A., 201 
Fed, 270. 

68. Insurance—Proportional Loss. — Where 





each of several policies provided that, if there 
be other insurance, insured shall reéover on the 
policy no greater proportion of the loss than 
the sum insured bears to the whole amount in- 
sured, each company. should pay the propor- 
tion of the value of the property which the 
amount of its policy bears to the amount of all 


the insurance. though some of the policies cov- 
ered additional property.—Taber vy. Continental 
Ins. Co., Mass., 100 N. E. 636. 

69.—Recovery of Premium.—Where insured 


in a fire policy breaches a warranty contained 
therein, so as to render the policy void, he may 


not recover any part of the premium.—Elder 
vy. Federal Ins. Co., Mass., 100 N. E. 655. 
70.—Renewal.—An oral statement by in- 


sured on renewal of an accident policy that the 


conditions were the same as the previous year 
held not a warranty that the original repre- 
sentations as to his habits and health were 
still true.—Aetna Life Ins. Co. v. Rustin, Ky., 


153 S. W. 14. 

71. Intoxiecating Liquors—Local Clubs.—So- 
cial clubs, maintaining homes for members 
from which the public are excluded, are not 
subject to the restrictions imposed on bdrrooms, 
cabarets, and other places for the sale of in- 
toxicating liquors as a business.—State ex rel. 
Boston Club of New Orleans y. Fitzpatrick, La., 


§0 So, 691. 

72.—Soliciting Sales.—Where an agent of a 
nonresident liquor dealer distributes circulars 
and price lists, and in connection therewith 


personally gives away samples of liquor, he is 
guilty of soliciting, in violation of Pen. Code 
1910, § 434.—Kirkpatrick y. State, Ga. 77 S. 
E. 104. . 

73. Judgment—Conditional 
seller under a contract of conditional sale is 
superior to that of a prior judgment against 
the buyer, though the contract of sale was not 
attested, so as to be admissible to record.— 
American Law Book Co. v. Brunswick Cross- 
Tie & Creosoting Co., Ga., 77 S. E. 104. 

74. Landlord and Tenant—Covenant 


Sale.—Lien of a 


With 


Land.—A covenant of a lease to renew it is 
one running with the land.—Standard Oil Co. 
v. Slye, Cal., 129 Pac. 589. 

75. Lihel and Slander—Construction of 
Words.—The court, in determining whether 
words are libelous, must give to them their 


ordinary and popular meaning; and where they 
are susceptible of two meanings, One libelous 
and the other innocent, the sense in which they 





were used is for the jury.—Black v. State Co., 
& Car., 77.8 3%. 61. 


76. Place of Publication.—The publication 
of a libelous letter addressed to one in Switzer- 
land was complete when deposited in the post 
office in New,York City with postage -prepaid 
for its transmission to Switzerland.—People y. 
Bihler, 139 N. Y¥. Supp. 819. 


77..—Privilege.—A “privileged communica- 
tion” is one made in good faith on any sub- 
ject-matter in which the party communicating 
has an interest or in reference to which he has 
or honestly believes he has, a duty, containing 
matter which, without the occasion would be 
defamatory and actionable.—Hubbard y. Cowl- 
ing, Okla., 129 Pac. 714. 


78. Privilege.—Libelous statements, though 
false, contained in a letter to a member of the 
public board, giving information concerning 
the character of an applicant for election by 
the board to a public position, if made in good 
faith and believed by the person making them, 
are privileged.—Irion v. Knapp, La., 60 So. 719. 

79. Limitation of Actions—Accrual of Action. 
—Where a party fully performs his contract 
to care for another during his lifetime, but the 
other fails to leave a will in force giving all of 
his property to the first person, as agreed, 
limitations run from the date of death.—Paul 
v. Snyder, Ind., 100 N. E. 571. 

80. Discovery of Fraud.—Limitations be- 
gin to run against an action on a trust arising, 
by operation of law, from the discovery by the 
eestui que trust of the facts from which it 
arises.—Graham v. Wilson, Mo., 153 S. W. 83. 

81. Marriage—Duress.—wW here complainant 
was compelled by duress to marry defendant, 
subsequent acts of cohabitation which took 
place before the coercion or duress had ceased 
to be operative were insufficient to establish 
ratification.—Fowlerm v. Fowler, La., 60 So. 694. 

82. Master and Servant—Change of Master. 
—That a master, unknown to an employe en- 
gaged by him, and not under such circumstances 
as to charge the employe wfth knowledge, 
transfers his business to another, and thus 
causes a change of employers, does not release 
him from liability for the wrongful death of 
the employe.—Beauregard v. Benjamin F. Smith 
Co., Mass., 100 N. E. 627. 

83. Master’s Assurance.—A practical miner, 
informed by his foreman that the place where 
he was directed to work was reasonably. safe, 
could reiy thereon, unless the danger was so 
imminent or obvious that a person of ordinary 
prudence would not have undertaken the work. 
—Ada Coal Co. v. Linville, Ky., 153 S. W. 21. 

84. Safe Place.—The rule that a servant 
is under no obligation to use ordinary care to 
ascertain whether his master has furnished a 
reasonably safe place to work has no applica- 
tion, where the injury is to a vice principal.— 

















Raney v. Houston Lighting & Power Co., 1905, 
Tex., 153 S. W. 178. 
85. Mechanies’ Liens—Lienability.—It is es- 


sential to a lien that lumber furnished shall 
have entered into the structure and become a 
part of the realty, and is not sufficient that it 
was used in the construction of ash houses 
which remain. personal property.—Curtis & 
Pope Lumber Co. v. Wolmer, Mass., 100 N. E. 
670. ? 

86. Monopolies—Consolidation.—The union in 
one corporation of three companies, manufact- 
uring a different noncompeting group of pat- 


ented machines, is not forbidden by Sherman 
Anti-Trust Act.—United States vy. Winslow, 33 
Sup. Ct. Rep. 253. 


87. Mortgages—Acknowledgment—An_ unac- 
knowledged assignment of a mortgage is valid 
between the parties; the acknowledgment be- 
ing essential only to entitle it to record.— 
Wellendorf v. Wellendorf, Minn., 139 N. W. 812. 

88. Municipal Corporation—Common Lands.— 
A municipality has the power to let for profit 
common lands held for public purposes, but not 
then needed for such purposes.—Davis v. In- 
habitants of Rockport, Mass., 100 N. E. 612. 

89. Law of the Road.—aA_ pedestrian in- 
jured by an automobile which is being driven 
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on the left-hand side of a public highway, is 
prima facie entitled to recover.-—Grier vy, Sam- 
uel, Del., 85 Atl. 759. 


90. Navigable Waters—Riparian Owner.—The 

right to use the water of a stream is dependent 
solely on the ownership of land in contact with 
the stream, and the owner cannot retain such 
right from a conveyance of the land which di- 
vests him of all riparian ownership.—York 
Haven Water & Power Co. v. York Haven Paper 
Co., C. C. A., 201 Fed. 270. 

91. Notiee—Putting on Inquiry.—Where one 
is put on inquiry, he is chargeable with the 
knowledge which he reasonably would have 
obtained on inquiry.—Tuscarora Club of Mill- 
brook v. Brown, 139 N. Y. Supp. 766. 


92. Nuisance—Gambling Place.—Keeping a 
turf exchange, where persons congregate for 
the purpose of making bets on horse races, is a 
public nuisance.—Jones y. State, Okla., 129 Pac. 
707. 








93. Officeers—Good Faith.—The members of a 
public board acting in performance of a public 
duty are not personally liable for acts done in 
good.faith.—Johnson y. Marsch, N. J., 85 Atl. 
761. 








94. Parent and Child—Emancipation.—The 
right of action for the earnings of an uneman- 
cipated minor is in the parent where the con- 
tract of employment was made him.—Iness Vv. 
Meyer, Neb., 139 N. W. 836. 


95. Partnership—<Acts of Partner.—A mem- 
ber of a partnership engaged in manufacturing 
has implied authority to borrow money in the 
name of the firm, and to deliver notes there- 
for, if the proceeds are needed for partnership 
purposes, but not to borrow money on the firm’s 
eredit for his personal use.—Phipps vy. Little, 
Mass., 100 N. E. 615. 

96. Confidential Relations.—Member of 
partnership having an agency agreement with 
another company, who secretly obtained a new 
avency agreement in his own name, held to 
hold it in trust for the firm, and to be bound 
to account for the benefits thereform.—Holmes 
v. Darling, Mass., 100 N. E. 611. 

97. Constructive Notice.—Constructive no- 
tice of the dissolution of a partnership is suffi- 
cient as to persons not having previously dealt 
with it, but actual notice must be given to per- 
sons who had dealt with it.—Union Nat. Bank 
of Franklinville v. Dean, 139 N. Y. Supp. 835. 

98. Employment.—A person sharing in the 
profits of a business as compensation for his 
services was an employe and not a partner.— 
Phipps v. Little, Mass., 100 N. E. 615. 

99. Intent.—Persons may form a partner- 
ship, though not intending so to do.—Freeman 
v. Hutting Sash & Door Co., Tex., 153 S. W. 122. 

100. Payment—Presumption.—Payment may 
be presumed from lapse of time less than 20 
years, where there are other circumstances 
tending to show payment, but which in them- 
selves would not establish payment.—Hutton 
v. Pederson, Tex., 153 S. W. 176. 

101 Perjury—Materiality.—It is sufficient if 
the evidence is material to any proper matter 
of inquiry, and is calculated to bolster the 
testimony of a witness on some material point, 
or to support the credibility of such witness.— 
Metcalf v. State, Okla., 129 Pac. 675. 

102. Prineipal and Surety—Conditional Sign- 
ing.—Sureties signing a note on condition that 
others shall sign it as sureties before its de- 
livery are not liable as between the parties 
where it is delivered without such signatures, 
unless they estop themselves.—Stone vy. Gold- 
berg & Lewis, Ala., 60 So. 744, 

103. Release.—The payment of interest in 
advance is a _ sufficient consideration for an 
agreement to extend the time of payment of the 
debt, so as to release a surety from liability.— 
Stuart v. Oliver, Me., 85 Atl. 747. 

104. Reformation of Instruments—Negli- 
gence.—A party is not estopped to have an in- 
strument reformed for mistake because, when 
it was presented to its agent for execution, he 
was somewhat negligent in failing to discover 
that it did not express the true agreement.— 
Silboen v. Pacific Brewing & Malting Co., Wash., 
129 Pac. 581. ie! 




















105. Removal of Causes—State Deciston— 
Joint liability of defendants under pleadings is 
a matter of state law on which the decision of 
the highest court of the state will not be re. 
viewed by the federal Supreme Court on writ 
of error to determine whether the joinder wag 
fraudulently made to prevent removal.—Chi- 
cago R. & P. Ry. Co. v. Schwyhart, 33 Sup. 
Ct. Rep. 250. 


106. Sales—Acceptance.—A buyer of 
threshing outfit, who used the engine and dis- 
covered defects therein, but thereafter com- 
pleted the purchase by executing two notes for 
the price, could not rely on the seller’s state- 
ment made before the sale, that the engine was 
all right.—Schmidt v. Jutting, S. D., 139 N. W. 
769. 


107. Breach of Warranty.—Where the sale 
of a mare was conditional on payment of the 
price, an action for breach of warranty of 
soundness will not lie, where the purchase- 
money note was not paid at maturity.—Car- 
penter v. Chapman, 139 N. Y. Supp. 849. 

108. Failure to Deliver.—Where a milling 
company contracted to sell meal, and the mill 
and contents were burned before the meal was 
designated, or set aside, the milling company 
was liable in damages for failure to deliver the 
meal, there being no transfer of title-—Chand- 
ler Grain & Milling Co. v. Shea, Mass., 100 N. E. 

53. 








109. Specific Performance—Mutuality.—Before 
a vendee is entitled to specific performance of 
a contract to sell real estate, the contract must 
be such that his vendor is able to compel ao- 
ceptance of a deed and the payment of the 
stipulated consideration.—Cline y. Strong, Ind, 
100 N. E. 569. 

110. Stipulations—Practice.—It is within the 
power of the justices’ court to adopt a rule re- 
quiring agreements between parties to be made 
in open court and entered on the minutes, or 
to be made in writing.—Bush v. Baker, Mont. 
129 Pac. 550. 

11f.  Trusts—Implied.—Where one _ obtains 
possession of his wife’s money without her 
written consent, and uses it for betterment of, 
and discharge of incumbrances on, his farm, 
a trust with a lien on the land arises in her 
favor.—Graham v. Wilson, Mo., 153 S. W. 83. 

112. Usury—Device.—A transaction by. which 
one makes a loan and receives a note for the 
full amount, but delivers only part of the 
money, retaining the balance as compensation 
for pretended services, makes the note usurious. 
—Robertson v. Merwin, 139 N. Y. Supp. 726. 

118. Vendor and Purchaser—Constructive No- 
tice.—Record of a lease is not constructive no- 
tice, where title of the lessor is not recorded.— 
Standard Oi! Co, v. Slye, Cal., 129 Pac. 589. 

114.——Constructive | Notice.—A purchaser 
from one acquiring title under a mortgage 
foreclosure sale by deed referring for a de- 
scription to prior deeds in the chain of title 
held chargeable with notice of reservations in 
the prior deeds.—Tuscarora Club of Millbrook 
v. Brown, 139 N. Y. Supp. 766. 

115. Marketable Title-—The title tendered 
by a vendor must be good beyond a reasonable 
doubt, but that mere possibility of a defect will 
not relieve the purchaser from liability to 
complete the contract.—Foster, Hall & Adams 
Co, v. Sayles, Mass., 100 N. E. 4. 

116.——Rescission.—Where a vendor is in de- 
fault as to payment, and the vendor is in de- 
fault because he cannot give a perfect title on 
account of the existence of a highway over the 
land, the demanding of possession by the ven- 
dor and the surrendering thereof by the ven- 
dee amount to rescission of the contract.— 
Prentice v. Erskine, Cal., 129 Pac. 585. 

117. Tender.—Where the vendee tendered 
the balance of the price within the prescribed 
time, and demanded a deed upon the vendors 
failure to convey, the vendee may, upon prompt- 
ly rescinding demand payment of the part of 
the price. paid.—McManus y. Patch, Cal., 129 
Pac. 613. ‘ : 

118. Wills—Vesting.—Where a_ testamentary 
trust is to divide or pay over at a future time 
dependent upon the beneficiary’s arrival at 
majority, the gift is not vested.—In re Raabs 
Will, 139*N. Y. Supp. 869. 
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